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“hristopher A. Sproul (Bar No. 126398)
odene Isaacs (Bar No. 226895)
‘nvironmental Advocates
1135 Anza Street
San Francisco, California 94121
Telephone: (415) 533-3376
Facsimile: (415) 358-5695
Email: csproul@enviroadvocates.com
Email: jisaacs@enviroadvocates.com

Fredric Evenson (State Bar No. 198059)
ECOLOGY LAW CENTER

~Monterey Bay~

P.O. Box 1000

Santa Cruz, CA 95061

Telephone: (831) 454-8216

Email: evenson@ecologylaw.com

Attorneys for Plaintiff
ECOLOGICAL RIGHTS FOUNDATION

UNITED S
NORTHERN

ECOLOGICAL RIGHTS FOUNDATION, a no
profit corporation,

Plaintiffs,
V.

A&S METALS, SGS RECYCLING
ENTERPRISES, INC., and STANLEY G. SYL'
JR.,

Defendant.

.TES DISTRICT COURT
STRICT OF CALIFORNIA

Civil Case No. 3:15-cv-02758-EMC
[Proposed] Consent Decree

(Federal Water Pollution Control
Act, 33 U.S.C. §§ 1251 et seq.)
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WHEREAS, Plaintiff Ecological Rigl
sorporation dedicated to the preservation, pi
and the natural resources of all waters of Ca
Landing Harbor, Elkhorn Slough and Montt

WHEREAS, Plaintiff alleges that A&
Sylva Jr. (hereinafter referred to collectivel:
recycling facility located at 11340 Commer
have caused pollutants to be discharged to v

WhieREAS, A&S’s operations at the
crushing, and related materials storage. The
yards where ferrous and non-ferrous scrap r
used motor vehicle parts are sorted and stor
where they are exposed to the elements;

WHEREAS, Plaintiff alleges dischar;
Slough. Tembladero Slough flows northwes
Bay;

WHEREAS, discharges from the Fac
Elimination System (“NPDES”) General Pe
Board] Water Quality Order No. 92-12-DW
0057-DWQ (“Storm Water Permit”) and th
seq. (“Clean Water Act” or “CWA”);

WHEREAS, on April 18, 2015, Ec
CWA and of EcoRights’ intention to file su:
Administrator of the United States Environs
Administrator of EPA Region IX; the Exec
Control Board ("State Board"); the Executi
Board, Region 3 ("Regional Board"); the U

[PROPOSED] CONSENT DECREE

1dation (“EcoRights”) is a non-profit public benefit
n, and restoration of the environment, the wildlife

, including those of Tembladero Slough, Moss

Ys

Is, SGS Recycling Enterprises, Inc., and Stanley G.
zS”) are the owners and operators of the A&S
kway, Castroville, California (“the Facility”) and

f the United States from the Facility;

¢ include metals recycling, concrete aggregate

7 consists of a series of outbuildings and uncovered
ietal waste, plastic and paper household wastes, and

ip metals and other materials are stockpiled outside

.ormwater flow off the Facility to Tembladero

ss Landing Harbor, Elkhorn Slough and Monterey

regulated by the National Pollutant Discharge

) CAS000001 [State Water Resources Control
mended by Order No. 97-03-DWQ and Order 2014-
il Water Pollution Control Act, 33 U.S.C. §§ 1251 et

provided notice to A&S of its violations of the

st A&S and further provided such notice to the
’rotection Agency ("EPA"); the Regional

rector of the California State Water Resources

.er of the California Regional Water Quality Control
rmey General, and the Defendants ("Notice Letter")

CASE NO. 3:15-cv-02758-EMQC
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-equired by the CWA, 33 U.S.C. § 1365(b)(1)
WHEREAS, on June 19, 2015, Plaintiff
District Court, Northern District of California all
“Complaint™);
WHEREAS, A&S denies all allegations
its operations are in compliance with the require:
WHEREAS, this Consent Decree shall t
of Justice ("DOIJ") for the statutory review perio
135.5;
WHEREAS, Plaintiff and A&S have ag
a Consent Decree setting forth terms and conditi
the Complaint without further proceedings and v
WHEREAS, all actions taken by A&S [
made in compliance with all applicable Federal :
NOW THEREFORE IT IS HEREBY §~
ORDERED AND DECREED BY THE COUI
I. GENERAL OBJECTIVES
1. The objectives of this Consent Decres
a. To ensure that A&S continues to improy
b. To ensure that A&S continues to use, i
prevent or reduce the discharge of pollutants in
c. To further the goals and objectives of th
I1. DEFINITIONS
2. Unless otherwise expressly defined .h<
defined in the CWA or in regulations or rules pr
to them in the statutes or regulations or rules. W
Decree, the following definitions apply:

[PROPOSED] CONSENT DECREE

s

d a complaint against A&S in the United States

ng ongoing violations of the CWA (hereinafter

he Notice Letter and Complaint, and maintains that
its of the CWA and the Storm Water Permit;
ubmitted to the EPA and United States Department
wrsuant to 33 U.S.C. §1365(c) and 40 C.F.R. §

| that it is in the Parties’ mutual interest to enter into
appropriate to resolving the allegations set forth in
out any admission of liability by A&S; and

ndants pursuant to this Consent Decree shall be
State laws and local rules and regulations.
ULATED BETWEEN THE PARTIES AND

AS FOLLOWS:

s efforts to comply with the CWA;
ment, and improve ways, means, and methods to
m water runoff from the Facility; and

WA.
n, terms used in this Consent Decree which are

nlgated under the CWA have the meaning assigned

ever terms listed below are used in this Consent

CASE NO. 3:15-cv-02758-EMC
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“Consent Decree” means this Consent Dec
reference.

“Day” means a calendar day. In computing
the last day of such period is a Saturday, Sunday
close of business on the next day that is not a Sa
"Design Storm" means the 85th Percentile, 24 hc
and Atmospheric Administration’s Castroville st

“Effective Date” means the effective date ¢
the U.S. Environmental Protection Agency (“EP.
comment on the Consent Decree, i.e., the 45™ da
Decree, or the date on which these agencies prov
whichever occurs earlier.

“Wet Season” means the seven-month peri
April 30" of the following year.

ITII. JURISDICTION AND VENUE

3. This Court has jurisdiction over the subj
to CWA section 505(a), 33 U.S.C. § 1365(a), 28
this judicial district pursuant to section CWA §§
U.S.C. §§ 1391(b) and (c). The parties waive an;
jurisdiction to enter and enforce this Consent De

4. The Complaint states claims upon whic|
Clean Water Act, 33 U.S.C. § 1365.

5. Plaintiff has standing to bring this actio:

IV. EFFECT OF CONSENT DECREE/]

6. Plaintiff does not, by its consent to this
A&S’s compliance with this Consent Decree wil
state law or regulation.

[PROPOSED] CONSENT DECREE

and any attachments or documents incorporated by

iy period of time under this Consent Decree, where

r Federal or State Holiday, the period runs until the
lay, Sunday, or Federal or State Holiday.

rain event as determined from the National Oceanic
on rainfall records from 1995 to through 2015.

his Consent Decree, which shall be the last day for

) and the U.S. Department of Justice (“DOJ”) to
ollowing these agencies’ receipt of the Consent

: notice that they require no further review,

beginning October 1* of any given year and ending

matter of the claims asserted by Plaintiff pursuant
S.C. §§ 1331, 1355, and 1367. Venue is proper in
9(b), 505(c), 33 U.S.C. §§ 1319(b), 1365(c), and 28
ad all objections that they may have to the Court’s
€.

:lief may be granted pursuant to section 505 of the

LEASE OF CLAIMS
nsent Decree, warrant or aver in any manner that

onstitute or result in compliance with any federal or

CASE NO. 3:15-cv-02758-EMQC
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7. This Consent Decree is neither a perm

federal, state, or local law and in no way relieves
” applicable federal, state and local laws and regul

8. Compliance with this Consent Decree
! Consent Decree (including but not limited to the
completion of all remedial measures required pu

claims for the violations alleged against A&S in

9. Plaintiff's Release: Upon the Effective

A&S (and its current and former officers, directc
affiliates, and each of their successors and assigz
from all CWA violations alleged in the Complai
Consent Decree. Except for claims for A&S’s fa
further releases A&S (and its current and former
subsidiaries, and affiliates, and each of their suc:
representatives), from all claims pertaining to all
discharges of storm water from the Facility betw
Consent Decree.

8. Defendants' Release: Upon the Effect

of their own behalves and on behalf of their curr
members, and each of their successors and assig
representatives releases Plaintiff (and its current
parents, subsidiaries, 1 affiliates, and each of'1
and other representatives) from, and waives all ¢
including all claims for fees (including fees of ai
other sum incurred or claimed or which could h:
to Plaintiff’s Notice Letter and Complaint up to
V. APPLICABILITY

[PROPOSED] CONSENT DECREE

nor a modification of existing permits under any

&S of its responsibilities to comply with all

ons.

icluding all monetary payments due under this
yment of any stipulated payments) and the

lant to this Consent Decree resolves Plaintiff’s civil
s Action.

iate of this Consent Decree, Plaintiff hereby releases
, employees, members, parents, subsidiaries, and
and its agents, attorneys, and other representatives),
up to and including the Effective Date of this

re to comply with this Consent Decree, Plaintiff
Ticers, directors, employees, members, parents,

sors and assigns, and its agents, attorneys, and other
ed violations of the CWA that may occur due to

n the Effective Date and the termination of this

: Date of this Consent Decree, Defendants, on each
t and former officers, directors, employees,

and their agents, attorneys, and other
d former officers, directors, employees, members,
ir successors and assigns, and its agents, attorneys,
ms which arise from or pertain to this action,
meys, experts, and others), costs, expenses or any
: been claimed for matters associated with or related

: Effective Date.

CASE NO. 3:15-cv-02758-EMC
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9. The provisions of this Consent Decre:
“Parties”), including any successors or assigns. ~
representatives are fully authorized to enter into
Parties, and to legally bind the Parties to its termr

10. The Parties agree to be bound by thi
subsequent proceeding to implement or enforce
does not admit liability for any purpose as to an
in this Consent Decree shall constitute an admis:
specifically set forth herein.

11. No change in ownership or corporat
assets or liabilities shall in any way alter the res)
thereof, under this Consent Decree. In any actio:
as a defense the failure by any of its agents, serv
take actions necessary to comply with this Cons
force majeure.

12. Except as otherwise provided in this
any portion of the Facility does not relieve A&S
than thirty (30) days prior to sale or transfer of ¢
A&S shall give written notice of this Consent D
also shall give written notification to Plaintiff, i1
SUBMISSIONS), of the anticipated sale or tran:
thirty (30) days prior to the scheduled date of su
modification of this Decree that would transfer 1
provisions to its successor. The Court shall gran
to fully implement obligations the successor wo

VI. REMEDIAL MEASURES

A. Storm Water Pollution Control Mea

[PROPOSED] CONSENT DECREE

sply to and bind Plaintiff and A&S (collectively,
: Parties certify that their undersigned

s Consent Decree, to execute it on behalf of the

onsent Decree and not to contest its validity in any
terms. By enter g into this Consent Decree, A&S
legation or matter arising out of the Action. Nothing

n of any fact or a waiver of any right uniess

r other legal status of A&S or any transfer of A&S's
isibilities of A.__ or any of its successors or assigns
» enforce this Consent Decree, A&S shall not raise
s, contractors, employees, successors or assigns to

Decree, unless such actions were prevented by a

rt, the sale or transfer of ownership or operation of
‘its obligations under this Consent Decree. Not later
iership or operation of any portion of the Facility,

ee to each purchaser or successor in interest. A&S
:cordance with Part XIII (NOTICES AND

- of ownership or operation of the Facility at least
sale or transfer and may seek from the Court a
onsibility for compliance with some or all of these
ich request if the successor is ready, willing and able

.assume under this Consent Decree.

res

CASE NO. 3:15-¢cv-02758-EMC
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13. In addition to maintaining the cut
implement the BMPs identified herein, as well a
provisions of this Consent Decree and the Storm
implement BMPs to prevent and/or to reduce co
sufficient to reduce the levels of pollutants in stc
attached as Exhibit 1 to this Consent Decree and
levels of pollutants in storm water discharges be

14. The minimum BMPs to be devel

i, During each rain event A&S shal
along the northeast wall where the new
containment system installed by A&S h
site/preventing off-site migration of stoi
has not been contained, A&S shall prep
100% on-site containment of stormwate
A&S shall install silt fencing around the
area (i.e., the east and south fence. Note
where the water tanks are is to provide :
not contained in this area. The purpose «
provide some filtration of storm water t
also to capture litter that might otherwis
into the slough).

ii.  Within ten (10) days of the Effec
inlets. A&S shall inspect the fabr
replace them as needed if damag

ili. Commencing within ten (10) day
oil water separators weekly durir
replace baffles if oil has built up

[PROPOSED] CONSENT DECREE

it BMPs at the Facility, A&S shall develop and

1y other BMPs necessary to comply with the

ater Permit. Specifically, A&S shall develop and
mination in storm water discharged from the Facility
-water discharges below the levels in Table 1

to make reasonable progress towards reducing the

v the levels in Table 1.

d and implemented are set forth below.

sually monitor and photo document the area located
ter tanks have been installed to confirm that the

been effective at retaining all rainwater on-

water. If visual monitoring shows that storm water
an Action Plan for additional measures to achieve

1 this area. Within ten days of the Effective Date,
srimeter of the lower area/the aggregate/car storage
ie purpose of the silt fencing along the east area
ickstop of some filtration of any storm water that is
he silt fencing along the rest of the Facility is also to
might run off from the Facility in these areas and

low off the Facility and be carried by storm water

> Date, A&S shall install fabric filters in all drop
ilters weekly during the Wet Season and shall

I wWorn.

f the Effective Date, A&S shall inspect each of the
he wet season and clean the vaults and/or clean or
in oil/water separator.

CASE NO. 3:15-cv-02758-EMQC
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iv,

VI.

Vii.

During each rain event durin
road area below the Waste V.
on from that Facility, and, if
problem in generating erosio
a berm sufficient to prevent ¢
A&S shall address the poten
running along east side fence
and/or (c) containment of an
berm promptly if it becomes
capacity and purpose.

A&S shall visually monitor 1
the rainy season to ensure th:
exceeded. A&S shall prompt
driveway along the curb to n
curb.

For all “scrap” vehicles onsi
oils, radiator fluids (antifree:
fluid draining area located o
fluids” (windshield wiper flu
designated areas using a vac
accidental discharge of top f
non-operational vehicles sto:
necessary legal clearances fr
Monterey or any law enforc:
pursue acquiring such legal «
cleared within 45 days of re«
personnel or the DMV, A&!

[PROPOSED] CONSENT DECREE

)15-16 wet season, A&S shall inspect the end of the
1ent Facility to determine if there is substantial run-
S shall 1) notify Waste Management of potential

5 area, and 2) request that Waste Management install
ater run-on onto the Facility.

ierability to erosion of the berm along the road

ae combination of (a) jute netting, (b) vegetation,
ent that runs off the berm. A&S shall rebuild the

SO as to maintain its storm water retention intended

)f the driveway to the upper north lot weekly during
tention capability of the newly installed curb is not
wve any sediment that builds up at the toe of the

-maximum freeboard of curb/retention capacity of

» shall: (a) drain all “bottom fluids” (fuels, motor
transmission fluids) from vehicles in the designated
iper lot portion of the Facility; (b) drain all “top

te fluid, power steering fluid and refrigerants) in
mp and sealed containment vessel to avoid

ito the ground; and (c) drain automotive fluids out of
1e Facility within five (5) days after receipt of all
Department of Motor Vehicles, the County of
gency (A&S shall diligently and expeditiously

ses). In cases where vehicles are not expected to be
e to an impound directive from law enforcement
Vlace the impounded vehicles in a designated area or

CASE NO. 3:15-¢cv-02758-EMC
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areas and shall implement BMPs
automotive fluids; (d) ensure that
granular absorbent, and bags for
Draining Area and in all other are
spills of automotive fluids and pr
A&S shall post adequate signage
well) to ensure employees know i
drained in areas other than in the
viii.  A&S shall perform sweeping of ¢
specified distance of the Facility «
a week during the Wet Season, at
more than 0.1 inches of rain is pr
50% for the area by the National
once per month during the Dry S«
ix.  Within ten (10) days of the Effec
driveway and complete construct
for cleaning and replacement of t
B. Elimination or Reduction of Storm
15. Action Plan Triggers: Action Pla
below, shall be required as follows: 1) If storm v
storm producing less rainfall than the Design Stc
necessary for eliminating the discharge of storm
Design Storm (“Action Plan™). 2) If any storm w
Facility contains a level of contaminant above tt
Action Plan including measures for reducing an
required visual observations of driveways reveal

onto the driveways or public street, or oil stainir

[PROPOSED] CONSENT DECREE

monitor for and contain and clean up leaks of

ill kits containing sorbent pads, sorbent socks,

per disposal are available in the Designated Fluid
where vehicles are stored; (e) promptly clean up all
rly dispose of cleaned up materials. In addition,
oughout the Facility in (if necessary in Spanish as

| understand that automotive fluids cannot be
signated Fluid Draining Area.

reways and the public street in front of and within a
address off-site tracking of pollutants) at least once
ast 24 hours prior to any precipitation event where
cted with a minimum likelihood of occurrence of
eanic and Atmospheric Administration, and at least
on.

2 Date, A&S shall complete paving of the north

.of the new oil/water separator with risers for access
les.

'ater Discharges

which include the requirements of paragraph 16

er discharges are detected leaving the Facility in any
1, A&S shall submit a plan for additional measures
ater pollutants in storm events not exceeding the

2r sample of storm water discharged from the

evels in the attached Table 1, A&S shall submit an
r eliminating the discharge of pollutants. 3) If the
irticulate accumulation, tire tracking of particulates
A&S shall submit an Action Plan that specifies

CASENO. 3:15-cv-02758-EMGC
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stepsto1 ice or eliminate particulate accumul:
public street, and oil staining. In any year that ar
Plaintiff by June 30 following the Wet Season.

16. Action Pla- ™ =quirements: Each

the identification of the contaminant(s) discharg
assessment of the source of each contaminant e»
A&S has chosen to implement, including furthe
appropriate given the likely success of 100% co:
discharge from the Facility to achieve complian
progress toward attainment of these levels, and |
BMPs. The time schedule(s) for implementatior
possible, but in no case later than October 1 (pri
should generally be evaluated to attain Tier Twc
progress towards attainment of Tier One Levels

a. Hydraulic Controls: installation «

necessary to reduce or prevent st
engineered storm water conveyai
facilities).

b. Detention: installation of additio:
storm water to minimize storm w
detain storm water runoff for suf
discharge.

¢. Visual “Track C ™™ To Public St

visual “track off” of material fro;

d. Paving Additional Unpaved Are:

appropriate portions of unpaved

occurs and from which storm wa

[PROPOSED] CONSENT DECREE

m, tire tracking of particulates onto the driveways or

ction Plan is required, A&S shall submit it to the

tion Plan submitted shall include at a minimum: (1)
in excess of the level(s) in Table 1, (2) an

adance, (3) the identification of additional BMPs that
ieasures to contain storm water on-site and, if
inment efforts, treating storm water prior to

with the Table 1 levels and/or make reasonable

time schedules for implementation of the proposed
all ensure that | BMPs are implemented as soon as
to the next Wet Season). The following BMPs

svels in the attached Table 1 and make reasonable
the attached Table 1:

«dditional berms or equivalent structural controls (if
1 water from flowing into or, other than through the

system or storm water retention or treatment

infrastructure for on-site retention or detention of
r discharges (overall or from specific areas) or to

ent detention time so as to reduce pollutants in the

ts: additional BMPs necessary to reduce or prevent
he Facility onto public streets.

to the extent not already implemented, paving

tions of the Facility where significant vehicle traffic
discharges from the Facility.

CASE NO. 3:15-cv-02758-EMQ
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e. Treatment Systems: installing or |

effective treatment of storm wate;
such as a fixed bed filter system ¢
f. Evaluation of BMPs: replacing, r«
account the age of the BMPs invc
application of various BMPs, and
g. Such other additional BMPs as A

17. Action Plan Review: Plaintiff sha

Plan to provide A&S with comments. Within fifi
comments on the Action Plan, A&S shall accept
additional BMPs into the Action Plan, or shall pi
refuses to develop and/or implement any of Plair
regarding the adequacy of a particular BMP shal
BMP set forth in the Action Plan. Any disputes ¢
pursuant to the Dispute Resolution provisions of
18. A&S shall contact Plaintiff to req
implement any structural BMPs requiring agenc:
extension shall not be unreasonably withheld.
19. When an Action Plan is complete
Dispute Resolution, A&S shall revise its SWPP}
applicable within thirty (30) days to reflect the cl
Plaintiff in writing when the Action Plan has bee
Action Plan approved pursuant to this paragraph
C. Site Mapping
20. Site Mapping: Within sixty (60) ¢
Map for the Facility. The Site Map shall clearly :
or impervious) on all portions of the Facility; bei

[PROPOSED] CONSENT DECREE

roving treatment systems that would provide more
ior to discharge than currently installed systems,
ther improved filter system.

bilitating, or eliminating existing BMPs, taking into
d or employed, the engineering aspect of the

y adverse environmental impact of the BMPs.
deems appropriate for evaluation.

ave thirty (30) days upon receipt of A&S’s Action

1 (15) days of A&S’s receipt of Plaintiff’s

1 incorporate Plaintiff’s comments of recommended
de Plaintiff with a written explanation if A&S

s recommended additional BMPs. Disputes

't impact the schedule for implementing any other

) the adequacy of the Action Plan shall be resolved
rt XII (DISPUTE RESOLUTION).

t an extension of the deadline, if necessary, to

yproval. Plaintiff’s consent to A&S’s requested

1d approved by Plaintiff or finalized pursuant to

d Monitoring & Reporting Plan (“M&RP”) as

ges required by the Action Plan. A&S shall notify
ompletely implemented. A&S shall implement any

a requirement of the Consent Decree.

s of the Effective Date, A&S shall update the Site
itify the property boundaries, ground type (pervious
, dikes, walls and all other structures controlling the

CASE NO. 3:15-cv-02758-EM({
[0
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flowof s : water, all components of the Fa
limited to all storm water pipes, drop inlets, an)y
is the capacity of such infrastructure) and all otl
Consent Decree. The Site Map shall further ind
and off the Facility and the locations of nearby

21. Designated Di—~*--~¢ Points: W

not already implemented, A&S shall identify or
non-storm water is known to be discharged or v
driveways (“Designated Discharge Points or D¢
Discharge Point or Discharge Location shall be

22. Designation of Storage Areas: T

used at the Facility are stored (“Material Storag

23. Designation of Indust—-" Activit

activities occur, including but not limited to: [d
Facility’s Site Map as the “Industrial Activity 2

24. Pollutant Generating Activities:

industrial activities that generate dust, particula
Facility's boundaries and identify their discharg
particulate and other pollutants; and a descriptic
particulate and other pollutants would settle.

25. Designation of All Sampling Lo

storm water s les are to be collected.
VII. SAMPLING, MONITORING, INSPEC
A. Sampling Program
26. A&S shall collect storm water di
Facility according to the following sampling sc/

During the first year of the Cons

[PROPOSED] CONSENT DECREE

y storm water conveyance system, including but not
rm water storage or treatment infrastructure (as well
»hysical structures or items relevant under this

: the direction and pattern of storm water flows at
iving waters.

1sixty (60) days of the Effective Date, to the extent
: Site Map every location at which storm water and
h may potentially be discharged including all

1ated Discharge Locations™). Each Designated
abered and clearly labeled on the Site Map.

utdoor storage areas at the Facility where materials
-eas”) shall be designated on the Facility’s Site Map.
reas: The portion of the Facility where industrial

ibe industrial activities] shall be designated on the

1]
3.

Site Map for the Facility shall fully describe all
ir other pollutants that may be deposited within the
cations and the characteristics of such dust,

f the primary areas of the Facility where dust,

ns: The Site Map shall set identify precisely where

IN & REPORTING

arge samples from each Discharge Point at the
ile:
Decree, A&S shall collect samples of any storm

CASE NO. 3:15-cv-02758-EMC
11
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water discharges that flow off-siti
five storm water samples per yeal
Discharge Points result in polluta
for any parameter sampled, A&S
parameter unless otherwise requi
may reduce the frequency of sam
the decree, three samples per loce
A&S shall analyze each storm wz
on the Table 1 (i.e., pH, total susj
cadmium, copper, iron, lead, mer
change at the Facility, A&S shall
pollutants listed in 40 C.F.R. § 1-

discharges in significant quantitic

27. While this Consent Decree is in €
the first hour that flow is observed at the Discha
occur at least 24 hours apart and be preceded by

28. If insufficient storm events meeti
by January 31, to ensure that sufficient storm w
samples from any subsequent storm event(s) sut
water samples within the first hour that flow is ¢
arrive at the Facility at the start of the business ¢
arrived, they shall take storm water samples wit
commences during the workday, employees sha
commencement of storm water runoff generated
number of samples from the designated samplin
in the annual reports required by paragraph 36 v

[PROPOSED] CONSENT DECREE

ast the east and south perimeter of the Facility (up to
f four consecutive samples from each of the

levels below the Tier One levels set forth in Table 1
ed not conduct additional sampling for such

by the General Industrial Storm Water Permit. A&S
ag to four samples per location in the second year

n in the third and subsequent years of the decree.
-sample collected for each of the parameters listed
ded solids, oil and grease, COD, aluminum,

Y, nickel, selenium, and zinc). Should operations
nduct sampling for any additional toxic priority

38 likely to be present in A&S's storm water

s aresult of the changed operations.

ct, A&S shall take all storm water samples within

- Points for each storm event. Sampling events shall
least 48 hours without storm water discharges.

the above criteria have occurred in any given year
*samples are taken each Wet Season, A&S shall take
it only to the limitation that A&S shall take all storm
erved at the Discharge Points (i.e., if employees
during a rainstorm that commenced before they

one hour of arriving at the Facility. If rain

ake storm water samples within one hour of the

' such rainfall). If A&S does not collect the required
scations due to lack of discharge, A&S shall explain
‘rainfall was insufficient samples for A&S to gather

CASE NO. 3:15-cv-02758-EMQ
12




L= e - - I I = UV T -

11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

the requisite samples.

29. A&S shall have all storm water s:
California state certified environmental laborato
within laboratory method allowable hold times. .
sufficient to detect individual constituents at or t
Table 1.

30. A&S shall provide to Plaintiff cc
storm water discharges to Plaintiff within fourte:
each sampling event. Each time A&S receives s:
chart in digital or hardcopy form that summarize
One and Tier Two Levels for comparison. The s
summaries in micrograms per liter for all of the
provided.

B. Visual Observations

31. Storm Water Visual Observation:

conduct visual observations at all Designated Di
produces a discharge during operating hours wh

32. During such storm water visual ¢
shall monitor for the presence of visually obser
discolored or turbid storm water discharges. A&
discharges during all storm water sampling ever
sheens in storm water discharges and/or discolo
these photographs in annual reports provided to

33. During the life of this Consent D
Facility driveways to the public street. During s
employees shall monitor for the presence of visi
of particulates onto the driveways or public stre

[PROPOSED] CONSENT DECREE

sles collected pursuant to this Decree delivered to a
or analysis within the time needed for analysis
S shall direct the laboratory to conduct analysis

yw the Tier One Levels set forth in the attached

lete results from A&S's sampling and analysis of
‘14) days of receipt of the laboratory report from
sling results, A&S shall provide Plaintiff with a
1€ results of all the samples and includes the Tier
mary chart shall consistently present the sample

ameters for which concentration values are

Juring the life of this Consent Decree, A&S shall
iarge Locations during every rain event that

A&S personnel are on-site.

:rvations, appropriately trained A&S employees

le oil sheens in storm water discharges and/or

thall take representative photographs of storm water
including photographs of any visually observable oil
or turbid storm water discharges. A&S shall include
intiff in accordance with paragraph 36.

ee, A&S shall conduct visual observations at the

1 visual observations, appropriately trained A&S

y observable particulate accumulation, tire tracking
and oil staining. A&S shall take representative

CASE NO. 3:15-cv-02758-EMQC
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phofographs of these visual observations. A&S s.
provided to Plaintiff in accordance with paragrag
C. Compliance Monitoring
34. Sitr ™-~pections. Plaintiff’s repre:
may conduct two site inspections at the Facility ¢
2016, and one in October 2017. The site inspecti
Plaintiff shall provide A&S with forty-eight (48)
site inspections, Plaintiff and/or its representativi
M&RP, and other monitoring records, reports, a1
inspections, Plaintiff and/or its representatives m
certified California laboratory shall analyze stor
lab reports shall be provided to A&S within ten |
the samples shall be split and one half provided 1
California laboratory analyze the samples, in wh
Plaintiff within ten (10) business days of receipt.
A&S’s safety protocols during its site inspection
D. Cleaning, Maintenance, and Inspectic
During the life of this Consent Decree, A&
performance of the inspections (and remedial m
inspections) performed pursuant to paragraphs 1
shall indicate the staff who completed the cleani
activity w perfo  d. Thelc  shall further in
activity and any pertinent information that the ac
adequate condition or whether the Facility is fre
pollutant loading in storm water discharges). Th
site inspection.

E. Reporting

[PROPOSED] CONSENT DECREE

| include these photographs in annual reports

36.

itatives, Fredric Evenson and/or Christopher Sproul,
ing the life of this Consent Decree, one in October

s shall occur during normal business hours and

yurs notice prior to each site inspection. During the
shall be allowed access to the Facility’s SWPPP,
sampling data for A&S Facility. During the site
collect samples of discharges from the Facility. A
vater samples collected by Plaintiff and copies of the
)) business days of receipt. At the request of A&S,

A&S so as to allow A&S to have its own certified

i case A&S shall provide the laboratory results to

laintiff and/or its representatives shall adhere to all

Logs

shall keep contemporaneous logs documenting the
ures, if any, performed in response to the

and 31-33. All logs required by this Consent Decree
, maintenance, or inspection activity and the date the
ide notes sufficient to describe the completed

7ity yielded (e.g., such as whether BMPs are an

f oil, debris, or other conditions likely to lead to

ogs shall be made available to ERF at the time of any

CASE NO. 3:15-cv-02758-EMQ
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35. During the life of this Consent D
documents not uploaded to SMARTS (if any) p:
from the Regional Board or the State Board con
reports submitted to the Regional Board as requ
by A&S to the Regional Board or State Board s
contemporaneously with submission to the Reg
A&S from the Regional Board or State Board s.
business days of receipt.

36. A&S shall provide Plaintiff with
measures taken by A&S to comply with the De:
storm water sample test results for the Facility;
Facility; and cleaning, maintenance, and all ins;
A&S shall further notify ERF within three busi
and/or other information such as storm water sz
database. A&S need not provide any separate r
SMARTS.

VIII. EMPLOYEE TRAINING

37. Within thirty (30) days of the Ef
training program, including any training materi
program, to ensure (1) that there are a sufficien
with the Storm Water Permit and this Consent
trained to perform the required compliance act
Program shall familiarize employees at the Fac
and this Consent Decree and any Storm Water
to such employees at the Facility. A&S shall tt

38. The Training Program shall req

a. Non-Storm Water Discharge

[PROPOSED] CONSENT DECREE

ee, A&S shall provide Plaintiff with a copy of any
ining to the General Permit submitted to or received
ning the Facility, including all documents and

1by the General Permit. Documents and reports sent
| be electronically mailed to Plaintiff

al Board or State Board. Documents received by

| be electronically mailed to Plaintiff within three (3)

:ctronic reports on June 30 each year documenting

s and providing Plaintiff with summary tables of all
dtographs documenting visual inspections at the
tion logs prepared pursuant to this Consent Decree.
s days whenever it has uploaded storm water reports
Jling results to the State Board SMARTS online

1t to ERF of any information A&S uploads to

tive Date, A&S shall revise (as necessary) its revised
needed for effective implementation of the training
umber of employees delegated to achieve compliance
cree, and (2) that these employees are properly

ies (“Training Program”). At a minimum the Training
y with the requirements of the Storm Water Permit
mit/SWPPP/Consent Decree responsibilities assigned
:after implement its revised training program.

s specific training to include at least the following:
aining. A&S shall train all Facility employees on the

CASE NO. 3:15-cv-02758-EM(]
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Storm Water Permit’s prohibition of non-storm
storm water discharges are, which can result fro:
detect them and prevent them;

b. BMP Training. A&S shall trai
team on BMP implementation and maintenance
prevent the exposure of pollutants to storm wate
water, and to ensure the proper treatment of stor

C. Sampling Training. A&S shal
collects storm water samples from each dischar;
the Storm Water Permit. The training shall inclt
custody requirements, to ensure storm water sar
certified laboratory.

d. Visual Observation Training.

performing visual observations at thé Facility pi
Permit.

39. Training shall be provided on an
compliance with the terms of this Consent Decr
who is familiar with the requirements of this Cc
shall be repeated as necessary to ensure that all
this Consent Decree, the Storm Water Permit, a
receive this training before assuming responsib:

40. A&S shall maintain training rect
provide Plaintiff with a copy of these records w
The Training Program shall be specified in the
IX. STORM WATER POLLUTION PREV}
PLAN

41. Within ninety (90) days after the

[PROPOSED] CONSENT DECREE

ier discharges, so that employees know what non-

mproper draining of automobile fluids, and how to

11 members of the Facility’s pollution prevention
ensure that BMPs are implemented effectively to

o prevent the discharge of contaminated storm
water at the Facility;

:signate adequate number of employees necessary to
ocation as required by this Consent Decree and/or
the proper sampling protocols, including chain of

es are properly collected, stored, and submitted to a

¢S shall provide training to all individuals

nant to this Consent Decree and/or the Storm Water

nual basis, or as otherwise required to ensure

by a private consultant or a representative of A&S
ent Decree and the Storm Water Permit. The training
:h employees are familiar with the requirements of
the Facility’s SWPPP and M&RP. All new staff will
es for implementing the SWPPP and/or M&RP.
s to document compliance with this section, and shall
in fourteen (14) days of receipt of a written request.
’PPP.
TTON AND MONITORING AND REPORTING

ffective Date of this Consent Decree, A&S shall

CASE NO. 3:15-cv-02758-EMQ
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vise its SWPPP and its M&RP to:
Incorporate the requirements ¢
icluding but not limited to revisions to the SW]
referred to in PART VI (REMEDIAL MEASUF
good housekeeping measures, and site mapping
b. Identify the individuals respor
this Consent Decree including specifying which

(e.g., John Doe, collecting samples);

c. Describe all BMPs and how tl

d. Denote all actions taken to co
pollutants at the Facility;

e. Describe where and when sto

sample points are representative of off-site discl
trained Facility personnel when conducting the
Permit and/or under this Consent Decree;

f. Describe where and when vis
include a visual inspection checklist that must t
the visual observations required under the Storr

g. Describe the type, direction, ¢

42, Commenting on the SWPPP and

he Storm Water Permit, and this Consent Decree,

? to specify performance of the Remedial Measures
3), e.g., the facility wide BMPs, structural BMPs,
:cified in this Part VI; .

>le for compliance with the Storm Water Permit and

dividual is responsible for what area of compliance

- will be operated and/or maintained;

ol the deposition of dust, particulate matter and other

samples are to be collected and explain why the
ge and include a checklist that must be used by

rm water sampling required under the Storm Water

inspections of the Facility are to be performed and
1sed by trained Facility personnel when conducting
Vater Permit and/or under this Consent Decree; and
. volume of vehicle traffic at the Facility.

&RP Revisions. A&S shall submit the revised

SWPPP and M&RP to Plaintiff for review and
later than thirty (30) days after the Effective Ds
and M&RP revisions, if any, to A&S within thi
shall incorporate Plaintiff’s comments into the
comment is not incorporated within thirty (30)
over the adequacy of the revised SWPPP and N
Resolution provisions of Part XII (DISPUTE R

[PROPOSED] CONSENT DECREE

nment as soon as it is completed but in any event no
Plaintiff shall provide comments made on SWPPP
(30) days of receipt of the SWPPP and M&RP. A&S
/PPP and M&RP or shall justify in writing why any
ys of receiving Plaintiff’s comments. Any disputes
RP shall be resolved pursuant to the Dispute
\OLUTION).

CASENO. 3:15-cv-02758-EMQ
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43. Additiona] ™ ~i~*~~~to SWPI
if there ar¢ 1y changes in the Facility’s oper
discharge point(s) or changes or additions to
A&S shall submit any revised SWPPP and M
days of completion. Plaintiff shall provide co
of any revised SWPPP and M&RP. A&S sha
SWPPP and M&RP, or shall justify in writin
days of receiving comments. Any disputes as
resolved pursuant to the Dispute Resolution |
X. MITIGATION, FEES, AND COSTS

The Parties have entered a separat:
for mitigation, attorneys’ fees and costs of
terms of that agreement.

XII. DISPUTE RESOLUTION AN

44, Dispute Resolution Process: 1

separate agreement regarding mitigation, fee
this Consent Decree has occurred, the Partie:
days of receiving written notification from tl
whether a violation has occurred and to deve
implementation dates, to resolve the violatio
confer does not resolve the issue, after at lea
occurrc  or should have occurred, either Par
including bringing a motion before the Distr
jurisdiction over the Action for the limited ¢
Decree. The Parties agree not to object to an
motion if one of the Parties requests one.

45. Litigation Cos*- -2d Fees: Li

[PROPOSED] CONSENT DECREE

M&RP. A&S shall revise the SWPPP and M&RP
.including but not limited to changes to storm water
APs at the Facility resulting from an Action Plan.

to Plaintiff for review and comment within five (5)
ts, if any, to A&S within thirty (30) days of receipt
rporate Plaintiff’s comments into any revised

any comment is not incorporated within thirty (30)
:adequacy of t SWPPP and M&RP shall be

ons of Part XII (DISPUTE RESOLUTION).

ement regarding the amounts to be paid by A&S

[he Court shall retain jurisdiction to enforce the

FORCEMENT OF CONSENT DECREE

pute under this Consent Decree, or the Parties’

>osts, arises, or either Party believes that a breach of
schedule a meet and confer within ten (10) business
't Party of a request for a meeting to determine
nutually agreed upon plan, including

1e Parties fail to meet and confer or the meet and

:n days have passed after the meet and confer

I be entitled to all rights and remedies under the law,
urt of California, Northern District, which shall retain
>s of enforcement of the terms of this Consent

lited hearing schedule on any Dispute Resolution

n costs and fees incurred in conducting meet and

CASE NO. 3:15-cv-02758-EMQ
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confer or otherwise addressing and/or resolving
Cc s¢, shall be awarded in accord witl
Water Act, 33 U.S.C. §1365 and case law interp
XIII. NOTICES AND SUBMISSIONS
46. Except as otherwise expressly pr:
terms of this Consent Decree notice is required
be forwarded by one Party to another, it shall, tc
as electronic computer files at the e-mail addres
mailed, it shall be mailed by U.S. Mail to the fo
designated by either Party must be made in writ
As to Plaintiff:

Fredric Evenson

Ecology Law Center

P.O. Box 1000

Santa Cruz, CA 95061

Telephone: (831) 454-8216
Email: evenson@ecologylaw.com

Christopher A. Sproul

Environmental Advocates

5135 Anza Street

San Francisco, California 94121
Email: csproul@enviroadvocates.com

As to the Defendant:
[to be added]

XIV. MISCELLANEOUS PROVISIONS
47. Execution in Counterparts: T

counterparts which, taken together, shall be de¢
48. Severability: In the event that

court to be unenforceable, the validity of the er

49. Construction: The language in

[PROPOSED] CONSENT DECREE

_parts of this Consent Decree, unless otherwise

r dispute, including an alleged breach of this
e standard established by Section 505 of the Clean

ng that standard.

ded in this Consent Decree, whenever under the

)e given or a report or other document is required to
e extent feasible be sent to the following individuals
specified below. If a given document cannot be e-
ving addresses. Any change in the individuals

to the other Parties.

Consent Decree may be executed in one or more
:d to constitute one and the same document.
of the provisions of this Consent Decree is held by a

ceable provisions shall not be adversely affected.

CASE NO. 3:15-cv-02758-EMQ
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stated, shall be construed according to its plain a
Integrated Consent Decree: All
warranties, express or implied, oral or written, o

Consent Decree are contained herein.

51. Facsimile Signatures: Signature
deemed binding.
52. Force Majeure: No Party shall |

of its obligations when a failure to perform is du
act of God, war, fire, earthquake, flood, natural
authority. A Force Majeure event does not inclu
than or equal to a 100 year/24 hour storm event
paragraph shall have the burden of establishing -
avoid, and which by exercise of due diligence h:
Parties shall exercise due diligence to resolve ar

53. The parties hereto enter into this
it to the Court for its approval and entry as a fin

XV. EFFECTIVE AND TERMINATIC

54. Within three (3) days of the final
executed Consent Decree to EPA and DOJ for ¢
§ 505(c)(3) and 40 C.F.R. § 135.5. The Court s]
expiration of this review and comment period. |
Consent Decree or objects to entry of this Cons
within ten (10) days meet and confer on whethe
requested or suggested revisions provided by E
DOJ’s objections. If the Parties do not mutually
Parties shall so notify the Court and request ent

Court objects to entry of this Consent Decree i1

[PROPOSED] CONSENT DECREE

ordinary meaning,.
reements, covenants, representations and

ie Parties concerning the subject matter of this

»f the Parties transmitted by facsimile shall be

considered to be in default in the performance of any
o a "Force Majeure." A Force Majeure event is any
astrophe, and restraint by court order or public
normal inclement weather, such as anything less
inability to pay. Any Party seeking to rely upon this
t it could not reasonably have been expected to
been unable to overcome, the Force Majeure. The
remove any Force Majeure event.

onsent Decree, Order and Final Judgment and submit
judgment.

DATES

gnature of the Parties, Plaintiff shall submit this
5-day review and comment period pursuant to CWA
1 not enter its judgment on consent until the

:PA or DOJ requests or suggests revisions to this
t Decree in the form presented, the Parties shall
o revise this Consent Decree in accord with the
. or DOJ and/or otherwise to accommodate EPA or
gree to any such revisions or modifications, the

of the Consent Decree in the form drafted. If the
1e form presented, the Parties will attempt in good

CASE NO. 3:15-cv-02758-EM({
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faith to agree to revisions of this Consent Decree

The Effective Date of this Consel
comment on the Consent Decree, i.e., the 45th d
Decree, or the date on which these agencies pros
whichever occurs earlier.

56. This Consent Decree shall termir
monetary payments owed under the Consent De
proceeding pursuant to the provisions of Part X]
monetary payments owed under the Consent De

proceeding, the Consent Decree shall be extend:

under the Consent Decree and all pending Dispt

IN WITNESS WHEREOF, the undersigne

set forth above.

IT IS SO ORDERED:

Date:

APPROVED AS TO FORM:
ENVIRONMENTAL ADVOCATES

Dated: 7//;/ 2016

[PROPOSED] CONSENT DECREE

acessary so that it is acceptable to the Court.
Jecree shall be the last day for EPA and DOJ to
following these agencies’ receipt of the Consent

e notice that they require no further review,

: on July 31, 2018, provided that A&S has made all
:e and there is no pending Dispute Resolution
DISPUTE RESOLUTION). If A&S has not made all
:e or if there is a pending Dispute Resolution

until A&S has made all monetary payments owed

Resolution proceedings have been resolved.

have executed this Consent Decree as of the date first

Honorable Edward J. Davila
UNITED STATES DISTRICT COURT JUDGE
NORTHERN DISTRICT OF CALIFORNIA

—
e
//

<D

Y . S ,/y
_ -Fredric Evenson

Attorney for Plaintiff
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SEPARATE AGREEMENT ON }
WHEREAS, Plaintiff has brought a Clea

No. C:15-cv-02758-EMC (N.D. Cal. 2015) ("th

Recycling Enterprises, Inc., and Stanley G. Silv

“, .S Metals”) are the owners and operators of

Commercial Parkway, Castroville, California (“

discharged to waters of the United States from t

WHEREAS, Plaintiff and A&S have agre
enter into a Consent Decree and this separate se
forth terms and conditions appropriate to resolvi
the Action without further proceedings and with

NOW THEREFORE IT IS HEREBY FURT]

AS A SUPPLEMENT TO THEIR AGREEM

CONSENT DECREE IN THE ACTION;

1. Supplemental Environmental Project Fun
Plaintiff's Nofice and Complaint, A&S sha
Aquarium's Sea Otter Research and Conse
shall be made in five $1,000 monthly insta
Attachment A.

2. Reimbursement of Fees and Costs: A&S sht
to help defray Plaintiff's investigation fees a
attorneys’ fees, and all other costs incurred a
Facility, bringing these matters to A&S's att
action in the public intetrest. An initial paym
days of the Effective Date of the Consent D«
$1,000 monthly instailments pursuant to the

3. All payments to Plaintiff shall be made by cl

Settlement Agreement

TGATION, FEES, AND COSTS

ater Act ("CWA") citizen suit, Civil Case
ction") alleging that A&S Metals, SGS

r. (hereinafter referred to collectively as
A&S recycling facility located at 11340
Facility”") and have caused pollutants to be
‘acility in violation of the CWA,

hat it is in the Parties” mutual interest to
nent agreement which in combination set
the allegations set forth in the Complaint in
any admission of liability by A&S;
RAGREED BL . ¥EEN THE PARTIES,
TS SET FOL. .. IN THEIR SEPARATE

: As mitigation of the violations alleged in
1y the sum of $5,000 to the Monterey Bay
ion Program (“SORAC™). The payments

'nts pursuant to the payment schedule in

eimburse Plaintiff in the amount of $20,000
:0sts, expert fees and costs, reasonable
result of investigating the activities at the
on, and negotiating a resolution of this

of $5,000 shall be made within fifteen (15)
e. The remaining $15,000 shall be paid in
'ment schedule in Attachment A.

 made payable to Environmental



7.

Advocates Attorney Client Trust Account.

receipt requested, to the following address:

Christopher A. Sproul
Environmental Advocates

5135 Anza Street

San Francisco, California 94121

All Supplement Environmental Project fur
check payable to the Monterey Bay Aquar
the donation is to be used for the Monterey
Conservation Program (“SORAC™). Such |
receipt requested, to the following address

have been sent):

[Insert contact person]
Monterey Bay Aquarium
886 Cannery Row
Monterey, California 93940
Governing Law: This Agreement shall be g¢
the laws of California.
Successors and Assigns: This Agreement im
of the Parties hereto, and upon each of their
representatives to the fullest extent permittec
Notices required by this Agreement shall b¢
transmission sufficing):
To Plaintiff: Fredric Evenson, Ecolog)
California 95061, Email: evenson@ec

Sproul, Environrtiental Advocates, 51:
csproul@enviroadvocates.com

To Defendants: [insert]

Settlement Agreement

yments shall be sent via certified mail, return

ng pursuant to paragraph 1 shall be made by
n Foundation, along with an explanation that
‘ay Aquarium’s Sea Otter Research and

yments shall be sent via certified mail, return

rith notice to the Plaintiff that such payments

sred by and construed in accordance with

's to the benefit of, and is binding upon, each
>cessors, assigns, transferees and
y law.

irected as follows (with electronic

.aw Center, P.O. Box 1000, Santa Cruz,
ygylaw.com; with a copy to: Christopher
Anza St., San Francisco, CA 94121, E-mail:



IN WITNESS WHEREOF this Agreement is exec

effective an the date that the Consent Decree

45th day following these agencies® receipt o

these agencies provide notice that they requi

earlier).

FOR ECOLOGICAL RIGHTS FOUNDATION

By:

APRiL
Dated: Me&ehz_fg_. 2016

Approved as to form for Plaintiff:

By:
eil
Dated: me'h.%, 2016

FOR DEFENDANTS
By:

Dated: April 14, 2016

Approved ag to form for Defendants:
Datedzm):{ 2016

Settlement Agreement

£es

e

d and agreed to by the following, to be
the Action becomes effective (i.e., the
e Consent Decree, or the date on which

10 further review, whichever occurs

;/’co( ﬂf}/’% 7-”1«»{0/\"\ ) /7

’ ’ "j/; g&.@/ﬁ.

£

amport, EXecutive Director for Ecological

Right oundation
— =
<Christ her Sproal v
ENVI INMENTAL ADVOCATES
Attorr s for Plaintiff Ecological Rights
Found on
/ ;
- /
Smnle 3. Silva, Jr. ;
itals ;

Attom

; ! /
Q f

for Deﬁndants

/
k.
)
4/






